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What is International Law? 

International law is the legal framework which regulates the interaction between different nations 

or states. It functions differently from domestic law in the way it seeks to control the behaviour of its 

subjects, but its importance lies in providing structure and precedence. Just as domestic law can be 

drawn from a number of sources, including legislation and case law, for example, international law is 

also established in a variety of ways. These include treaties, the customary ways states conduct 

themselves, and the decisions of international judicial bodies. Organisations such as the United 

Nations and some of its various organs, including the General Assembly and the International Court 

of Justice, facilitate its use. 

How is it different from domestic law? 

International law differs from domestic law in a number of ways. Its institutions are different, and 

international law is more difficult to enforce. States are not bound by it unless they agree to be 

bound, whereas individuals are always subject to the laws of the land in which they reside. Even 

state membership of the United Nations is voluntary, and although an International Court of Justice 

exists, no state is forced to have its citizens tried before it. This voluntary nature of international law 

is often cited as the reason it is sometimes ineffective in regulating the behaviour of the 

international community. 

What is a treaty? 

The Vienna Convention on Treaties defines a treaty as ‘an international agreement concluded 

between states in written form and governed by international law’. It can involve as few as two 

states, in which case it is known as a bilateral treaty. Otherwise it is known as a multilateral treaty. 

Many multilateral treaties involve well over a hundred states, and many of those related to weapons 

and warfare are widely subscribed to by the international community, though not completely. They 

can go by a number of names, including ‘treaty', ‘agreement’, ‘convention', ‘protocol', ‘covenant', 

‘memorandum of understanding’ or ‘exchange of letters'.1  

How are treaties created? 

A number of bodies may be consulted, including non-government organisations, subject-matter 

experts, and a variety of stakeholders. Resolutions of the United Nations General Assembly often 

initiate treaties, though not necessarily. As an example, the Arms Trade Treaty, under negotiation in 

recent years and now part of international law, resulted from prolonged lobbying at the UN and 

elsewhere by various NGOs and interest groups, then had its origins in Resolution 61/89 adopted by 

the UN General Assembly in December 2006. This set up a group of experts to deliver a report on the 

feasibility of the endeavour. The UN subsequently approved their report and established a date for 
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international negotiation of the treaty.2 In the negotiation phase of any such treaty, states gather to 

engage in discussions and make decisions about specific provisions.  

Signing and Ratification 

How states are bound by a treaty is usually specified as part of the agreement. Generally speaking, 

this takes the form of signature, ratification/acceptance or accession. These are different methods 

by which states indicate to the international community that they wish to be bound by the terms of 

the treaty.  

Treaties cannot bind third parties without their consent, however. States are entitled to enter only 

into those treaties that suit them and their interests. As mentioned above, this voluntary aspect is 

often blamed for the perceived ineffectiveness of treaties. States will rarely be willing to agree to 

treaties prohibiting actions they commonly take. There can be significant pressure, however, from 

the states who do agree, as well as from the UN and other bodies, encouraging dissenting states to 

sign anyway, or at least to modify their behaviour.  

Australia has a dualist legal system, which adds another dimension to ratification. The executive 

branch of the Australian Government can enter into treaties as it sees fit, but the treaties do not 

become part of Australian domestic law until corresponding legislation is passed. Sometimes new 

laws are made to implement a treaty, while at other times the government decides that existing 

federal or state/territory legislation is adequate to ensure compliance. In other words, agreeing to a 

treaty does not mean that the rules of the treaty are automatically adopted as domestic law. This 

ensures that the executive branch of the government cannot effectively make law by entering into 

treaties; doing so would violate the separation of powers principle, where power is shared as evenly 

as possible in Australia between the executive, the courts and parliament.  

Many states, including Australia, have signed and ratified treaties but are yet to make corresponding 

domestic laws. Australia has signed the Cluster Munitions Convention, for example, but has not yet 

incorporated these obligations into domestic law.  

Reservations to Treaties 

When states sign treaties, they may completely accept every provision of the treaty and be prepared 

to obey its rules unconditionally. Sometimes, however, states accept some of the rights and 

obligations imposed, but not others. In this case, they sign the treaty with specific reservations. This 

saves them from being bound by those specific provisions of the treaty, or allows them to change 

their obligations with regard to the particular provisions. States who have entered reservations can 

always withdraw them at a later date.  

Not all treaties permit reservations. They are often allowed, however, as long as they are not 

completely inconsistent with the aims of the treaty and do not undermine it in significant ways. 

Consequences of Breaching International Law:  

International law is not enforced in the same way as domestic law, as mentioned earlier. No police 

prevent states from violating international law or breaching treaty obligations.  
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Many treaties do include procedures to follow in the case that they are breached, such as the 

lodging of a complaint by another signatory, accompanied by as much substantive evidence as 

possible, to the UN Security Council. Breach of a treaty can also entail the right to terminate the 

treaty, or suspend its operations, either as a whole, or with regard to the state that breached the 

treaty, or with regard to the state affected by the breach. 

Where there are no specific procedures included in the treaty, the breaching of international law by 

any state can always be publicly criticised as such, which is a sanction in itself. The avoidance of 

criticism or disfavour in the international community is a strong incentive to keep international laws.  

Individual states may also determine their policies towards other individual states on the basis of 

their compliance, or not, with particular international laws, and this is a further incentive to do so.  

More Information: 

 http://www.dfat.gov.au/treaties/making/index.html (DFAT Treaty Making Page) 

 http://treaties.un.org/Pages/Overview.aspx?path=overview/glossary/page1_en.xml 

Glossary Page on UN Treaty Collections website 

 http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf Vienna 

Convention on the Law of Treaties (1969) 

http://www.dfat.gov.au/treaties/making/index.html
http://treaties.un.org/Pages/Overview.aspx?path=overview/glossary/page1_en.xml
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf

